A lecturer and consultant on the death penalty, attorney David Bruck (1949-) has represented numerous
death row clients. He has published articles in the Washington Post and the New York Times and has
discussed capital punishment on a variety of national television programs. Wkiting in response to Ed
Koch's argument in favor of the death penalty, Bruck prepared the following piece, which first appeared
in the New Republic in 1985.

Mayor Ed K och contendsthat the death penalty “affirmslife.” By failingto

The Death execute murderers, he says, we*“ signal alessened regard for the value of
thevictim'slife” Koch suggeststhat peoplewho opposethe desth penalty

Penalty arelikeKitty Genovese'sneighbors, who heard her criesfor help but did
nothing while an attacker stabbed her to death.

by David Bruck Thisisthestandard “moral” defense of death as punishment: evenif

executionsdon't deter violent crimeany moreeffectively thanimprisonmernt,
they aredtill required asthe only meanswehave of doing justicein response
totheworst of crimes.

Until recently, this*moral” argument had to be considered in the abstract, Since no onewashbeing executed in
the United States. But the death penalty isback now, aat |east in the southern states, where every one of the
morethan 30 executions carried out over thelast two yearshastaken place. Those of uswholiveinthose
states are getting to see the difference between the death penalty in theory, and what happens when you
actudly try touseit.

South Carolinaresumed executing prisonersin January with the el ectrocution of Joseph Carl Shaw.
Shaw was condemned to degth for hel ping to murder two teenagerswhile hewas serving asamilitary policeman
at Fort Jackson, South Carolina. Hiscrime, propelled by mental illnessand PCP, wasoneof terrible brutality.
ItisShaw’slast words (“Killingwaswrong when | didit. Itiswrongwhenyoudoit...”) that so outraged
Mayor Kaoch: hefindsit “acuriosity of modernlifethat we are being lectured on morality by cold-blooded
killers” Andsoitis.

Butiswasnot “modernlife’ that brought thiscuriosity into being. It wascapital punishment. The
electric chair was J.C. Shaw’splatform. (Themayor mistakenly writesthat Shaw’sstatement cameintheform
of apleatothegovernor for clemency: actually Shaw madeit only seconds before hisdeath, ashewaited,
shaved and strapped into the chair, for the switch to bethrown.) It wasthe chair that provided Shaw with
cel ebrity and an opportunity to lecture uson right and wrong. What madethisweird moral reversal even
worseisthat J.C. Shaw faced hisown death with undeniabledignity and courage. And while Shaw died, the
TV crewsrecorded another “curiosity” of the death penalty —the crowd gathered outs de the death-houseto
cheer on the executioner. Whoops of elation greeted the announcement of Shaw’sdeath. Waiting at the
penitentiary gatesfor the appearance of the hearse bearing Shaw’ sremains, onedemonstrator started yelling,
“Where' sthebeef?’

For those who had to see the execution of J.C. Shaw, it wasn’t easy to keep in mind that he purpose
of thewhole spectaclewasto affirmlife. 1t will beharder still when Floridaexecutesacop-killer named Alvin
Ford. Ford haslost hismind during hisyearsof death-row confinement, and now spendshisdaystrembling,
rocking back and forth, and muttering unintelligible prayers. Thishasledtolitigation over whether Ford meets
acenturies-old legal standard for mental competency. Sincethe MiddleAges, theAnglo-American legal
system hasgenerd ly prohibited the execution of anyonewhoistoo mentally ill to understand what isabout to
bedonetohimandwhy. If Floridawinsitscase, it will have earned theright to e ectrocute Ford in his present
condition. Itisloses, hewill not be executed until the state hasfirst nursed him back to some semblance of
menta hedth.*

* On June 26, 1986, the Supreme Court prohibited the execution of convicted murderers who are so insane they do not understand they
will be executed. However, if Ford regains his sanity, Floridamay execute him.



Wecan at least bethankful that thisdemoralizing spectacleinvolvesaprisoner whoisactudly guilty of
murder. But thismay not alwaysbeen so. Theorded of Lend | Jeter —theyoung black engineer who recently
served morethan ayear of alife sentencefor aTexasarmed robbery that hedidn’t commit —should remind us
that the systemisquite capable of making thevery worst sort of mistake. That Jeter waseventually clearedis
afluke. If therobbery had occurred at 7 p.m. rather than 3 p.m., he’ d have had no alibi, and would still bein
prisontoday. Andif someone had been killed in that robbery, Jeter probably would have been sentenced to
death. We' d have seen the usual execution-day interviewswith state officialsand thevictim’'srelatives, al
complaining that Jeter’ sappeal stook too long. And Jeter’slast wordsfrom thegurney would havetakentheir
placeamong thegrowing literature of death-house orationthat so irritatesthe mayor.

K och quotesHugo Adam Bedau, aprominent abolitionist, to the effect that therecord failsto establish
that innocent defendants have been executed inthe past. But thisdoesn’t mean, asKochimplies, that it hasn't
happened. All Bedau was saying wasthat doubt concerning executed prisoners guilt areamost never resolved.
Bedauisat work now on an effort to determine how many wrongful death sentencesmay have beenimposed:
hislist of murder convictionssince 1900 in which the state eventual ly admitted error issome 400 caseslong.
Of course, very few of these casesinvolved actual executions: the mistakesthat Bedau documentswere
uncovered precisely becausethe prisoner wasalive and abletofight for hisvindication. The caseswhere
someoneisexecuted arethevery casesinwhichwe' releast likely tolearn that we got the wrong man.

| don’t claim that executionsof entirely innocent peoplewill occur very often. But they will occur. And
other sortsof mistakesaready have. Roosevelt Green was executed in Georgiatwo daysbefore J.C. Shaw.
Green and an accomplicekidnapped ayoung woman. Green sworethat hiscompanion shot her to death after
Green had left, and that he knew nothing about the murder. Green’sclaim was supported by astatement that
hisaccomplice madeto awitnessafter thecrime. Thejury never resolved whether Greenwastel ling thetruth,
and when hetried to take a polygraph examination afew days before his schedul ed execution, the state of
Georgiarefused to allow the examiner into the prison. Asthe pressurefor symbolic retribution mounts, the
courts, likethe public, arelosing patience with such details. Green was electrocuted on January 9, while
membersof theKu Klux Klanrallied outsidethe prison.

Thethereisanother sort of arbitrarinessthat happensall thetime. Last October, L ouisianaexecuted
aman named Ernest Knighton. Knighton had killed agas station owner during arobbery. Likeany murder,
thiswasaterriblecrime. But it wasnot premeditated, andisthe sort of crimethat very rarely resultsin adeath
sentence. Why was K nighton el ectrocuted when almost everyone el sewho committed the same offensewas
not?Wasit because hewasblack? Wasit because hisvictim and all 12 membersof thejury that sentenced
himwerewnhite? Wasit because K nighton’s court-appointed lawyer presented no evidence on hisbehalf at his
sentencing hearing? Or maybethere’sno reason except bad luck. Onethingisclear: Ernest Knightonwas
picked out to dietheway afisherman takesacricket out of abait jar. No onecareswhich cricket getsimpaled
on the hook.

Not every prisoner executed recently was chosen that randomly. But many were. And having selected
thesemen so casualy, so blindly, the death pendty system asks usto accept that the purpose of killing each of
themisto affirmthe sanctity of humanlife.

The death penalty statesare also learning that the death penalty iseasier to advocatethanitisto
adminigter. InForida, where executions have becomeamost routine, the governor reportsthat nearly athird
of histimeisspent reviewing the clemency requests of condemned prisoners. TheForidaSupreme Courtis
hopel essly backlogged with death cases. Some havetaken fiveyearsto decide, and thereset of the Court’s
work waitsin line behind the death appeals. Florida'sdeath row currently holds morethan 230 prisoners.
Stateofficiasarereportedly considering building aspeciad “death prison” devoted entirely totheisolationand
electrocution of thecondemned. Thestateisalso considering the creation of aspecia public defender until that
will do nothing el se but handle death penalty appedls. The death pendty, in short, isspawning death agencies.
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Andwhat isFloridagetting for all of this? Thestatewent through amost al of 1983 without executing
anyone: itsrateof intentional homicidedeclined by 17 percent. Last year Floridaexecuted eight people—the
most of any state, and the sixth highest total for any year since Florida started el ectrocuting people back in
1924. ElsawhereintheU.S. last year, thehomiciderate continued to decline. ButinFlorida, it actually rose
by 5.1 percent.

But these arejust thetiresomefacts. Theelectric chair has been acenterpiece of each of Koch's
recent political campaigns, and he knows better than anyonewho littlethefactshaveto dowith thepublic's
support for capital punishment. What really fuelsthe death penalty isthejustifiable frustration and rage of
peoplewho seethat the government isnot coping with violent crime. Sowhat if the death penalty doesn’t
work? At least it givesusthe satisfaction of knowing that we got one or two of the sons of bitches.

Perhapswe want retribution on the flesh and bone of ahandful of convicted murders so badly that
we' rewillingto close our eyesto al of the demoraization and dangersthat comewithit. Alot of politicians
think so, and they may beright. But if they are, then let’sat |east |ook honestly at what we' redoing. This
lottery of death both comes from and encourages an attitude toward human life that is not reverent, but
reckless.

Andthat iswhy themayor isdead wrong when he confuses such fury with justice. Hesuggeststhat we
trivialize murder unlesswekill murderers. By that logic, wea sotrivialize rape unlesswe sodomizerapists.
Thesin of Kitty Genovese's neighborswasn't that they failed to stab her attacker to death. Justice does
demand that murders be punished. And common sense demandsthat society be protected from them. But
neither justice nor salf-preservation demandsthat wekill menwhom we have aready imprisoned.

ThedectriccharinwhichJ. C. Shaw died earlier thisyear washbuiltin 1912 at the suggestion of South
Carolina sgovernor at thetime, Cole Blease. Governor Blease' sother criminal justiceinitiativewasan
impassioned crusadeinfavor of lynchlaw. Any lesser response, thegovernor inssted, trividized theloathsome
crimesof interracial rapeand murder. 1n 1912 alot of people agreed with Governor Blease that aproper
regard for justice required both lynching and the electric chair. Eventually wearegoing to learn that justice
requiresneither.
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